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DECI S| ON

HESSE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal of a Board agent's
di sm ssal of an unfair practice charge filed by the South Tahoe
Educat ors Associ ation, CTA/NEA (Association). The Board agent
found that the charge which alleged that the Lake Tahoe Unified
School District (Dstrict) vi dl ated sections 3543.5(a) and (b) of

t he Educati onal Enpl oynent Rel ations Act .(EERA or Act),?! failed

- 'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. EERA section 3543.5 states, in pertinent
part: ' :

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) -Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



to state a prim fecre case.
| EACTS

On August 12, 1992, the Association.filed an unfair practice
charge against the District alleging that it took adverse action
agai nst an enployee, Les VVight (VVight),_in retaliatioh for his
protected activities. According to the charge, Wight had filed
a lawsuit against the District claimng disparate treatnent of
femal e students in athletic prograns in violation of federal |aw
and, on specified occasions, had openly critictzed managenent and
supervi sory enployees on behal f of hinéelf and ot her bargai ni ng
unit enpl oyees.

I n addi tion, protected activities referenced in the charge
rnclude a prior unfair practice charge that also alleges
‘retaliation agai nst Wight.?

The initial unfair practice charge includes three
al  egati ons of retaliatory adverse action. The frrst concerns a

derogatory disciplinary menoranda issued to. Wight by M ke

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b)"EEny to enpl oyee orgahizations rights
guaranteed to themby this chapter. :

Attached to the unfair practice charge is the charge and
conplaint issued in the previous case, Lake Tahoe Unified Schoo
District., Case No. S-CE-1429. It details many of the sane
protected activities as are listed in the instant charge and
refers to a dozen adverse actions allegedly taken in retaliation
for Wight's protected activity. The parties entered into a
settlenment agreenent in that case. Terns of the agreement |
relevant to the instant case are quoted and discussed bel ow.
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Geenfield (Geenfield), the Vice Principal at South Tahoe M ddl e
School. The nmeno, dated February 14, 1992, is based on VVight'é
alleged failure to directly supervise students in his physical
education class. A second derogatory disciplinary meno was

i ssued by Greenfield on April 14, 1992. It concerns Wight's

al l eged use of pejorative statements when referring to his
students. The charge al so alleges that on April 27, 1992,

G eenfield issued a teacher evaluation report to Wight that
included a "performance needs inprovenent” rating under the

cat egory of "personal qualities.”" The coments witten in the
report refer to the matter described in the April 14 disciplinary
Meno.

The Associ ation charges that these adverse actions were
t aken agai nst Wight because of his protected activities. It
assérts t hat the District's unlawful notive is evidenced by the
fact that the allegations concerning Wight's m sconduct are
fal se, exaggerated, m sleading and based on a cursory
i nvestigation of the alleged m sconduct. The Association al so
argues that the District has not i mposed di sci pline on other
menbers of the bargaining unit based on conduct simlar to that
described in the nenos issued to Wi ght.

On Septenber 15, 1992, the Board agent advi sed the
Association that, after reviewing the Board's ruling in Novato
Unified School District (1982) PERB Decision No. 210, and

reland El epentary _School District (1982) PERB Decision No. 227,

she concluded that the charge failed to denonstrate sufficient



nexus to state a prim facie violation of EERA section 3543.5(a).
On Septenber 26, 1992, the Association filed an anmended
charge in which it enbellished the factual allegations concefning

the adverse actions described in the original charge and added
two additional allegations. Wth regard to the allegation
concerning the disciplinary meno referring to Wight's failure to
supervi se students, the amended charge stated that Rich Al exander
(Al exander) personally participated in the District's
i nvestigation of the incident and attenhted to cover up his
i nvol venment. According to the charge, Alexander, who is the
princi pal at South Tahoe M ddl e School, has a great deal of
personal aninosity toward Wight because Al exander has frequently
been the focus of Wight's criticismin the past . 3

The anended charge al so aséerted that Wight did not fail to
supervi se his cl ass because the mpjority of his students were
involved in a volleyball game that was being watched by another
physi cal education teacher. The Association claimed that the
District treated Wight in a disparate manner and departed from
est abl i shed procedures and standards because no other bargaining

unit nmenber had ever been disciplined for "nonentarily being

]'n the amended charge, Al exander is named in three
i nstances of alleged protected activity. In Case No. S-CE-1429,
the prior unfair practice charge upon which a settlenent
agreenent was reached, Alexander is alleged to have commtted
approximtely 13 specific acts of retaliation against Wight. 1In
addi tion, paragraph six of the settlenent agreenent states: " S0
long as M. Rich Alexander is the principal of the school where
M. Wight is assigned, all evaluations of M. Wight shall be
conducted by a site vice principal and approved by the
superi ntendent and not M. Al exander."
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outside the presence of his/her students even.though it happens
all the tine with the knowl edge of District admnistrators.” The
anended charge st at ed that, on the day in question, the 20
students in Wight's class were involved in a "free actiVity day"
during which tinme it was not unusual for'students to be in
different |ocations during class. The charge states:

Thus, it is a nornal occUrrence for Les

Wight to be outside the presence of at |east

sonme of his students on a regular basis and

District adm nistrators have not disciplined

himfor that fact prior to this incident even

t hough they have had know edge of that

practice. -

The anended charge expanded on the factual assertions

- relevant to VVightis al  eged use of pejorative |anguage. Again,
the charge states that AIexahdei personal ly participated in the
District's ‘investigation and attenpted to cover up his
i nvol venent. The Associ ation di sputes thé basis for the
disciplinary memo, claimng that Wight did not do what the menp
accuses himof doing and suggests that the students who
conplained were upset with Wight because he had cut them from
t he voIieybaII t eam The Associ ation states that C}eenfieldfé
encouragenent that the students put their conplaints in witing
was a departure fromthe District's established practice in
i nvestigating student.conplaints. The Associ ation al so argues
that the meno reflects a departure from established disciplinary
standards because it refers to cbnnénts'nade in VVight's previous

eval uation for which he was rated "Meets or'Excéeds Districts

St andards. "



The third al l egation repeated fromthe original charge
concerns Ihe April 27 evaluation issued by Geenfield. In the
amended charge, the Association asserts that the evaluation
contraVenes provi sions of the settlement agreenent reached in
Case No. S CE-1429 by departing fromthe agreéd-upon procedures
for the evaluation of VVighf during the 1991-92 and 1992-93

school years.* The amended charge al so states that the

“Provisions of the settlement agreement relied on by the
Association in this case are as follows: ' .

1) The Lake Tahoe Unified School District
(District) will issue to Les Wight, a
teacher enployed by the District, a new

eval uation covering the first semester of the
1991-92 school year. This evaluation shal

be issued prior to the conpletion of the
first senester and will be identical to the
eval uation of June 7, 1991, with the

fol | owi ng exceptions: '

A In Category IIl, Management of
Responsibilities, the rating shall be changed
from2 to 1 and all comments shall be

el imnated, and

B) In Category V, {assroomand

Envi ronmental Control, the follow ng commrent
sﬂall be added to the comment already |isted
t here: -

M. Wight will inplement alternative
disciplinary strategies so as to reduce hIS
rellance upon detent|on

-

5% The next formal evaluation of M. Wight follow ng
e evaluation to be conpleted for the first senester
of the 1991-92 school year shall be the eval uation at
the conpletion of the 1992-93 school year. During the
time between the signing of this agreement and the
1992-93 evaluation, the District wll be entitled to
conplete for M. Vv|ght the sane types of classroom
supervision and provide the sane type of instructions
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settl enent agreenent was based on the provision in the parties’
"col lective bargaining agreenent that limts the evaluation of a
tenured teacher to once every two school years.

The anended'chafge added two allegations that did not appear
in the original charge. The first involves the clain1thaf on
March 9, 1992, Al exander failed to thank Wight for assisfing in
the after-hours set up of gym equi pnent. Amcbrding to the
charge, Al exander thanked all other physiCaI education teachers
- for their help in the South Tahoe M ddl e Schbol Bulletin. The
Associ ation contends this onission is another exanple of the
District's disparate treatnment of Wight.

The second aliegation added to the anmended charge concerns
Wight's dismssal as the girls' volleyball coach on Septenber 9,
1992. According to the chafge, Wight requested to continue as
- coach at the end of the 1991-92 school year, but was deniéd t he
post despite the fact that coaches are customarily given the sane
assignnment fromyear to year if they request it. (}eenfield'é
expl anation that Wight was denied the coaching position because
he did not turn in a note requesting the assignnent is false,
according to the Association, because VVight requested the
assignnent in witing at the end of the prior school year and
because no separate note had been demanded in the past.

On October 19, 1992, the_Board agent dism ssed the charge.

Wth regard to the menmo involving Wight's alleged failure to

as it would for any other tenured teacher enployed by
the District. :
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supervi se his students, she stated that, because Wight was
injufed when he was away fromthe students, consistent W th
standard procedures, Al exander investigated the cause of Wight's
i njuries. C?eehfield conduct ed t he inveétigation regérding
VVight“s supervi sion of his class.

The Board agent also stated that Wight's students were
‘engaged in three different activities and t hat only those playing
vol l eybal | were supervised. In addition, she said, the teacher
who was supervising the gane conplained that Wight frequently
left his élass unsupervised. Noting that the District does not
allom1tea¢hers to | eave their students unsupervfsed, t he Board
agent said that the charge failed to state a prina facie case.

Wth regard to Alexander's failure to thank Wight for his
help with the equi pnent nove, the Board agent said that the Iist
provi ded to Al exander "inadvertently did not contain M. Wight's
name." In addition, she said, Alexander thanked Vvight in the
very next bulletin when he becane aware of Wight's involvenenf_
in the nove. She concluded that this discrimnation claimhad no
nerit because the District's action was an oversight that was
qui ckly renedi ed.

In the Board agent's discussion of the adverse action
stenming fromWight's alleged use ‘of pejorative |anguage, she
acknowl edged the Association's claimraised in the amended charge
t hat Al exander participated in the investigatioh. But she
réiteréted her conclusion that the charge failed to denonstrate

the requisite nexus. -



. The Board agent found no nerit in the Association's
assertion that the District had violated the ternms of the
settl enent agreenent. She based this conclusion on the fact that
the teacher evaluation report given to Wight was required by the
ternms of the col | ective bargai ning agreenent to be conpleted
before a teacher may be given a "Needs to Inprove" rating. Wth
regard to the |language in the settlenment agreenent granting the
District the right to conduct normal supervision and instruction
of Wight, the Board agent concluded that it was the District's
intent to preserve its right to take appropriate action, if
necessary.

Finally, the Board agent f ound the allegation that Wight's
di sm ssal as volleyball coach was retaliatory was w thout nerit.
She said that the District sent a letter to all teachers on
August 10, 1992, requesting that they informthe principal by
Septenber 1, 1992, in witing, if they w shed to servé in the
coaching position for the upcom ng year. Concluding that Wi ght
failed to request in witing that he would like to return as
vol | eybal | coach, the Board agent found that the District nmade
“assignnments based on the interest indicated by witten notices it
received fromthe certificated staff. -

Finding no additional facts to denonstrate the necessary
connection between the adverse action and the protected conduct,

the Board agent dism ssed the charge.



Assqciation's Appeal

On November 12, 1992, the Association filed an appeal of the
| dismssal. In addition to arguing that the factual allegations
were sufficient to establish a prima facie case of retaliation,
the Association took issue with the manner in which the unfair
practice charge was processed. |In particular, it was critical of
the fact that the Board agent failed to te{ephone the Association
before issuing either the warning letter or the letter of

dism ssal and, in so doing, failed to comply with PERB Regulation

32620.° The Association also asserted that the Board agent

°PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001, et seq. PERB Regulation
32620 pertains to charge processing. It states:

(a) \hen a charge is filed, it shall be
assigned to a Board agent for processing.

(b)) The powers and duties of such Board
agent shall be to:

(1) Assist the charging party to state in
proper formthe information required by
section 32615;

(2) Answer procedural questions of each
party regarding the processing of the case;

(3) Facilitate comunication and the
exchange of information between the parties;

(4) Make inquiries and review the charge and
any acconpanying materials to determ ne

whet her an unfair practice has been, or is
being, commtted, and determ ne whether the
charge is subject to deferral to arbitration,
or to dismssal for lack of timeliness.

(5 Dismss the charge or any part thereof
as provided in section 32630 -if it is

determ ned that the charge or the evidence is
insufficient to establish a prima facie case;
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erroneously reached the conclusion that the charge did not state
a prima facie case because she failed to assune that the
allegations in the charge were true, as is reqUired_by Boar d

precedent. (See San Juan Unified School District (1977)' PERB

Deci sion No. 12.) |Instead, the Association argues, the Board
agent wei ghed the evidence and determ ned that the District's
version of the facts were true. "

District's Response

The District submtted an answer to the'appeal on
Decenber 3, 1992. It supports the Board agent's analysis of the
charge and argues that PERB Regul ati on 32620 does not require the
Board agent to meke tel ephone contact with the charging party.
The District also argues that the Board agent did not

- specifically reject any factual allegation nade by the

Associ ati on. Citing Riverside Unified School District (1986).
PERB Deci sion No. 562a, the District argues that, where
responsi ve pleadi ngs expand wi thout contradicting facts all eged

in the charge, the additional facts may forma proper basis for.

or if it is determned that a conplaint my
not be issued in light of Government Code
sections 3514.5, 3541.5 or 3563.2 or because
a dispute arising under HEERA is subject to
final and binding arbitration.

(6) Issue a cdnplaint pursuant to section
32640.

(c) The respondent shall be apprised of the
all egations, and nay state its position on
the charge during the course of the

i nquiries.
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summary di sm ssal .
DI SCUSS| ON

Thé Associafion rai ses strong objection to the manner in
whi ch the Board agent processed the unfair practice charge.
Wiile we do not agree that PERB Regulation 32620 mandates that a
certain procedure or nethod of investigation nust be utilized in
all circunmstances, the regulation does require that the Board
agent inVestigating the charge facilitate comuni cation and the
exchange of information between the parties, and make inquiries
and review the charge and acconpanying materials to determne if
an unfair practice has been committed.

In this case, the Board agent nade.no inquiries of the
- Associ ation even after she had contacfed and elicited
contradictory information fromthe District. This prevented the
Association fromresponding to the District's assertions, and may
have influenced her to credit the District's factuai cl ai ns
rather than to assume that the Association's statement of facts
was true.

The Board agent is expected to discuss the charge with the
respondent and, under Riye[side Unified School District, supra.
PERB Deci si on No. 562a, may di sniss a charge if the information
provi ded by the respondent adds facts that defeat a prim facie
case. However, a Board agent may not dism ss a charge because
he/ she believes the contradictory facts asserted by the
respondent over those alleged by the charging party. As

di scussed below, the allegations included in this charge were
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sufficient to state a prima facie case of retaliation and the
Boar d agent's conclusidn to the contrary was based bn her failure
to assume that the facts as alleged by the Association ﬁere true.
In order to establish a prima facie case of discrimnation.
or retaliation, the unfair practice charge nust allege that the
enpl oyee engaged in activity protected by the Act; the enployer
was aware of that activity; the.enployéf t ook adverse action
agai nst the enployee; and its action was notivated by the
protécted activity. This is thé test or standard_adopted by the
Board in Novato Unified School District. supra, PERB Decision
No. 210. |
Proof of a connectibn or "nexus" between the enpl oyee's
protected activity and the enployer's conduét is an essehtial
el ement of a discrimnation charge. Fbmever; sinCe direct proof
of unlawful notivation is often unavailable, the Board has
identified certain circunstantial evidence that may establish the
necessary nexus. These include: 1) timing of the enployer's
adverse action in relation to the enployee's protected activity;
2) disparate treatnent of the enployee; 3) the enployer's
departure fromestablished procedures and standards; 4) the
enpl oyer's inconsistent or contradictory justifications for its
actions; 5) the enployer's cursory investigation of the
enpl oyee's m sconduct; 6) the enployér's failure to offer the
enpl oyee a justification at the tine it took the action, or

of feri ng exaggerated, vague, or anbi guous reasons for its action.

(See Morel and El enentary_School District, supra, PERB Decision
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No. 227.)
In this case, there is no dispute that Wight engaged in
protected activities about which the District was aware. The

anended charge details six separate instances where Wi ght

exercised rights guaranteed by the Act. I ndeed, one of the
protected activities noted - - the previously filed unfair
practice charge against the District -- itself refers to several

addi ti onal exanples of protected activities in which Wi ght
engaged. \What energes fromthe allegations is that, since My
1989, Wight has repeatedly asserted his right granted by EERA
~section 3543 "to form join, and participate in the activities of
enpl oyee organi zations . . . for the purpose.of representati on on
“all matters of enployer-enployee relations.”

Wth one exception, it is also undisputed that the District
t ook adverse action agai nst Wight. Issuance of t he derogatory
di sci plinary menos and the teacher eval uation report, as_mell as
Wight's renmoval fromthe coaching position, all are adverse

actions because they resulted in some injury to the enployee.®

®The District's failure to thank Wight for helping in
nmovi ng gym equi pnent at the sane tinme it thanked other teachers
who did so is not an adverse action. In Palo Verde Unified
School District (1988) PERB Decision No. 689, the Board applied
an objective test to determ ne whether enployer conduct actually
resulted in injury. In this case, the injury to Wight caused by
the District's failure to thank himfor his after hours
assistance is renote. \Wiile Wight may subjectively have
perceived the omssion of his nane as an insult or a deliberate
slight, the charge does not include factual allegations to"
substanti ate harm based on an objective standard. \While we do
not view the failure to thank Wight as a retaliatory adverse
action, we have considered it as part of the totality of
ci rcunstances in determning whether there was sufficient
evi dence to establish unlawful notive. .
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Thus, the central issue before the Board is whether the
factual allegations in the anended unfair practice are sufficient
to establish nexus so as to state a prim facie case of
retaliation/discrimnation. Wighing heavily in favor of that
finding is the prior unfair practice charge and, in particular,
Al exander's invol venent throughout. Not only was he inplicated
in several of the protected activities cited in both charges, but
he was al so expressly named in the terns of the settlement
agreenent as sonmeone who, in essence, should keep his distance
fromWight. Gven that background, we find Al exander's
investigation into the matters invoIviﬁg gym cl ass supervi sion
and use of pejorative statenents to faise a strong inference that
the adverse actions were unlawfully nntivatéd.by Wight's prior
protected activity. It is also noted that it was Al exander who,
according to the allegations, deleted Wight fromthose thanked
for their help in noving the gyn1equfpnent. G ven the prom nent
rol e Al exander played in this and the prior unfair practice, we
do not find that the passage of tine between Wight's protected
activities and the adverse actions defeats the inference of
unl awf ul noti ve. |

In addition to Al exander's possible aninosity, there are
other factors fromwhich nexus nay be inferred. In the case of
VVight's failure to supervise his students, the charge asserts
that the District treated Wight in a disparate manner and
departed from established procedures and standards because no

ot her teacher had been disciplined for nomentarily being outside
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the presence of his students. Simlarly, in the case of Wight's
use of pejorative | anguage, the charge includes allegations that
the District departed from established procedures and standards
for investigating student conplaints'against t eachers. | ssuance
" of the teacher evaluation report, it is alleged[ is a departure
from established procedures and standards because it was done in
direct conflict with the parties' prior settlenment agreenent and
provi sions of their collective bargai ning agreenent. Allegations
concerning Wight's non-retention as vol | eybal I coach al so

i nclude assertions that the District's requirenent that Wi ght
submt a separate note seeking fhe assi gnnent was a departure
frdn1past practice.

In sum we find the allegations contained in the charge were
sufficient to establish the requisite nexus between the adverse
actions and Wight's protected activities. Alexander's
i nvol venent pl us repeated assertions of disparate treatnent and
departure from past practice provide an adequate basis upon which
to issue a conplaint and pfoceed to hearing. The Board agent's
conclusion to the contrary was based on her m staken acceptance
of factual assertions raised by the District, assertions to which
t he Associ ation was given no opportunity to respond. In reachihg
this conclusion, we do not reach the nerits of the case. The
Board finds that a prima facie case of EERA section 3543.5(a) and
(b) violations has been st at ed. |

ORDER

The Board agent's dism ssal is REVERSED in Case No.
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S-CE-1501 and the charge is REMANDED to the Ceneral Counsel for
the issuance of a coh‘pl ai nt based upon the alleged violations of

EERA section 3543.5(a) and (b).

Menmbers Caffrey and Carlyle joined in this Decision.
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